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Earl Jowitt 


EarL Jowitt, who died last week, was an outstandingly 
good Lord Chancellor. He brought to the office eminence 
at the Bar, profound legal understanding, common sense, 
administrative ability, natural dignity and, not least, a 
voice of surpassing beauty. As Lord Chancellor he not 
only delivered many judgments of lasting value but as a 
legislator piloted through the House of Lords several Bills 
of a purely legal character in which he took great pride and 
delight. The abolition of the doctrine of common employ- 
ment, the Crown Proceedings Act, and the Legal Aid and 
Advice Act are some of his many monuments. As a party 
politician he was ill at ease. He had a somewhat chequered 
career in the House of Commons owing to his ability and 
anxiety to acknowledge that there was more than one side 
to most questions. He held departmental office in the 
Coalition during the Second World War with ability, but no 
one was surprised, and he himself was probably relieved, 
when in 1945 Mr. ATTLEE, as he then was, invited him to go 
to the House of Lords as Lord Chancellor. 


A Great Lawyer 


HE abjured party polemics and devoted his energies to 
diminishing differences and not creating them. When he was 
invited on one occasion to address a Labour Party meeting, 
he courteously declined because he was a “ constitutional 
duck-billed platypus ”’ and did not wish his political character 
to overshadow the judicial. His interventions in debate in 
the House of Lords were sweetly reasonable. The Govern- 
ment being in a small minority, discussion was apt to centre 
upon the merits, a situation which was greatly to the liking of 
Lord Jowitt, and also to that of Lorp SALIsBury, who led the 
larger legions on the other side. Often when the Government 
were in a tight corner the tall figure of the Lord Chancellor 
would rise from the Woolsack. He would attune his 
voice to the small dimensions of the King’s Robing Room 
and, prefacing his remarks with some such sentence as 
“My Lords, I confess that I do not like this Bill very much 
myself but . . .”, he would embark on a lucid and concise 
intellectual defence of whatever the Commons had sent up. 
Outside the law and politics, one of his main interests was 
art, and he had been a trustee both of the National and of the 
Tate Galleries. He was also President of the British Travel 
and Holidays Association, and of Queen Charlotte’s Hospital. 
We mourn the death of a great lawyer and offer our sympathy 
to his widow and family. 
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Guilty in Absentia 


THE Magistrates’ Courts Act, 1957, comes into full force 
on 6th September next. We described its main provisions 
at p. 197, ante. The purpose of the new procedure is to save 
the time spent by witnesses in summary cases who at present 
have to attend court to prove the case although the defendant, 
though not present, does not deny his guilt. It is not the 
intention that the new procedure should lead to trial in 
the defendant’s absence where the courts would at present 
insist on his attendance. It rests with the prosecution to 
invoke the procedure by serving with the summons a notice 
and statement of facts in the forms prescribed by the 
Magistrates’ Courts Rules, 1957, S.I. 1957 No. 1429 (L.18). 
We like these forms: their language is simple and no literate 
defendant who takes the trouble to read what he receives 
should be in any doubt about his rights. The Act contains 
adequate safeguards against abuse. Apart from the value 
of the procedure in avoiding waste, it will be valuable to 
motorists to be presented with a statement of facts. Although 
the Act applies outside juvenile courts to summary offences 
generally, except to those also triable on indictment and 
those for which the maximum penalty is more than three 
months’ imprisonment, in practice its principal value will 
be in dealing with minor motoring offences.. The section 
dealing with the proving of previous convictions applies to 
“hybrid ”’ offences as well as to those only triable summarily, 
but does not apply to indictable offences triable summarily. 
We trust that this experiment will be successful and that 
no one will suffer any detriment. 


Invisible Eyes 


A CONSERVATIVE profession in a conservative country 
naturally regards innovations with scepticism. It is therefore 
not surprising that the Lancashire Constabulary have taken 
infinite care to produce evidence of the reliability of the 
new method (for England) of detecting speeding by radar. 
Both the Leyland and the Fleetwood magistrates have already 
convicted some defendants and the latter have adjourned the 
cases of others so that the defence may make further tests. 
We think it a pity that all the cases were not adjourned. 
A decision of a bench of magistrates is not binding on other 
courts or on themselves in the future, but we think that 
public opinion would have been better satisfied by waiting. 


Compulsory Registration of Title 


THE Chief Land Registrar has now given formal notice 
that compulsory registration of title on sale will begin on 
Ist October next in the County Borough of the City of 
Leicester. We welcome this extension and are sure that 
solicitors in and around Leicester, some of whom will have 
had only infrequent contacts with the Land Registry, will 
take the change in their stride. We assure them that in 
any difficulties they may encounter they will find the officials 
at the Land Registry patient, courteous and helpful. 


House Prices 


OF more than passing interest now that notices under the 
Rent Act, 1957, are increasing in volume is the question of 
the level of the prices of dwelling accommodation. The 
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Co-operative Permanent Building Society deserve public 
gratitude for commencing and maintaining in their “‘ Occasional 
Bulletin ’’ indices of the Society’s house prices and house 
building costs. The issue for August shows that the upward 
movement in second-hand house prices which persisted 
throughout 1955 and 1956 has continued during the current 
year. The prices of houses sold with vacant possession in Great 
Britain rose on average by 1 per cent. during the first half 
of 1957. As a result, house prices are now some 8 per cent. 
higher than the low point reached two and a half years ago, 
and have regained the peak level of the end of 1951. House 
building costs rose during the first six months of 1957 by 
about 2 per cent. Notwithstanding these increases, it is 
reported by the Building Societies Association that mortgages 
arranged in the second quarter of this year by 207 societies 
at £72m. reached their highest level since 1955. 


The Hire-Purchase Debt 


THE figures published by the Board of Trade showing the 
fluctuations in the volume of hire-purchase finance and trade 
illustrate the difficulties that still attend the complete under- 
standing of the economic consequences of hire-purchase, 
notwithstanding its immense growth in recent years. Although 
the June figures of the business of the finance houses show a 
fall in new credit for motor cars and motor bicycles and a rise 
for commercial vehicles consequent on the increase of the 
statutory deposit on the former from 20 per cent. to 33 per 
cent. and the decrease from 50 per cent. to 33} per cent. 
for the latter, the level of new credit by the finance houses 
is still 60 per cent. above that of June last year. Hire-purchase 
sales of furniture and furnishings were 3 per cent. higher for 
the first six months of 1957 than in the same period of 1956. 
In the case of radio and electrical goods the rise was as much 
as 24 per cent. over the corresponding six months of last 
year. For the present nothing seems to stop the further 
growth of hire-purchase business, and the increasingly urgent 
question arises as to what is the limit beyond which it is 
unsafe to go. Some point to the U.S.A. and other countries, 
where the proportion of hire-purchase to cash sales, particularly 
of motor cars, is very much higher than it is here. Others 
recommend stricter Government controls for anti-inflationary 
and other economic reasons. 


Taxation : International Co-operation 


TueE International Bureau for Fiscal Documentation, whos« 
headquarters are at Herengracht, 196, Amsterdam, Holland, 
is concerned with the encouragement of international taxation 
research and co-operation between nations concerning their 
various tax problems. Its report for 1956, which has just 
been published, records increased co-operation between 
employers’ organisations in a number of European countries, 
and the constitution of a tax committee within the framework 
of O.E.E.C. The report states that it is a matter of satis- 
faction that more and more States which intend to conclude 
a double-taxation convention with other countries are asking 
the Bureau for their opinion. Inquiries were made by tax 
authorities as well as trade and business about unilateral 
regulations for the avoidance of double taxation. Inquiries 
were answered in 1956 ranging over a wide field of taxation 
law and concerning nearly 100 countries. The number of 
items of information supplied in 1956 was 27 per cent. higher 
than during 1955. 
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THE TRAINING OF 


ALTHOUGH it is presumptuous to discuss the affairs of a 
profession of which one is not a member, the writer has some 
slight excuse, for he finished eighteen months of his articles 
and so is in some position to compare legal training methods 
with those of the Army, of which he had twenty-six years’ 
experience before entering articles, and with those of industry, 
of which he has now been a member for two and a half years 
on the personnel management side. But, in doing so, he 
voices no opinion on whether the other methods described 
are feasible for the solicitors’ profession, for only those with 
knowledge of the funds and other administrative facilities 
available could do so. Nevertheless, legal training does not 
seem to make use of training methods that have become 
commonplace elsewhere and have been proved to give good 
results. 

In what follows, articled clerks with law degrees are not 
discussed, but only the majority who have had no previous 
legal training and are articled for five years, though some of 
the points mentioned might nevertheless be suitable for the 
former. 

Defects of present system 


The articled clerk’s training can be summarised as being 
performed in two separate and completely distinct com- 
partments—(i) his book learning, taught by The Law Society’s 
School of Law and correspondence colleges, and (ii) his 
practical training, taught by solicitors and their staffs in 
solicitors’ offices. This division of control has the following 
aspects :— 

(a) There is normally no co-ordination between book 
study and practical training, which proceed independently. 

(6) The only establishments where practical training is 
given— solicitors’ offices—are primarily designed as business, 
and not training, organisations, and normally have no 
staff specifically trained to train others. 

(c) The student is compelled to attend whole time his 
principal’s office for the early part of his training, when he 
still has no legal knowledge to apply and while he is still 
completely ignorant of everyday legal language, before he 
is permitted to attend the intermediate course at The Law 
Society’s School of Law. 

(d) The intermediate course is virtually unrelated to 
practical office work in the sense of equipping the student 
actually to do probates or conveyances, perform court 
procedure or do anything else of a practical nature, however 
essential it may be for him to know its syllabus. 

(e) For four of his five years’ articles the clerk is required 
to do a full day’s office work and complete a considerable 
amount of book study as well. 

(f) The final period of the student’s training consists of 
six months’ whole-time study, so there is no longer any 
opportunity for the successful examinee to put this study 
into practice before qualifying as a solicitor. 


Earning while learning 


Having made these observations, it would be advisable 
to discuss a basic change that has taken place in industry’s 
outlook in recent years, but which the law does not yet seem 
to have accepted. Briefly it is that the old leisurely tempo 
of post-school education, as distinct from technical training, 
is now out of reach of many potential executives, whose 
parents can no longer afford to send them to universities 
and who, therefore, enter industry without the fully trained 
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ARTICLED CLERKS 


mind, yet compelled to earn their living from the start. The 
ability to earn a living requires the early acquisition of some 
technical skill, so industry starts by teaching them one, 
such as by training ex-schoolboys and ex-schoolgirls with 
some scientific education to be laboratory assistants. Only 
when they are firmly established in such jobs, and so are 
economically secure by possessing a saleable technical value 
in the world at large, does industry attempt to infuse the 
broader educational element into their development. It has 
also accepted the need to pay trainees from the very start 
of their training. 

The writer’s impression is that The Law Society consider 
the five-year period of articles to be as much a legal education 
as a technical training, for otherwise there could hardly be 
justification for not paying articled clerks for the whole five 
years. This seems to be borne out by the opinion of many 
solicitors, who consider that few solicitors are really efficient 
technically before at least five to seven years after qualifying, 
which is ten to twelve years after starting training. In fact, 
it seems doubtful whether the period of articles can have 
much educational value, for education requires time to think, 
which the articled clerk no longer possesses in view of the vast 
increase in the volume of law required to be committed to 
memory for the qualifying examinations. But even if that 
point be considered debatable, there can be little doubt that 
those hardest hit by modern economic conditions are the 
professional classes, and that many of their members faced 
with the alternative of sending their children into industry 
or commerce, which pay from the start, or into the law, 
which does not pay for five years, have no economic choice 
in the matter. This five-year period of unpaid articles is 
therefore excluding from the profession many of the very 
classes from which its past strength has been drawn. At 
least a partial remedy, however, is not difficult to see, and 
would be to give the trainee a technical skill at the start of 
training and pay him as soon as it was acquired, even if the 
period of subsequent training had to be increased. 


New training, techniques 

It is now proposed to discuss two training methods used 
elsewhere—the ‘‘ sandwich course ”’ of industry and the semi- 
realistic training of the Army. 

Industry is coming increasingly to the conclusion that 
part-time training, in the form of study combined with full, 
or nearly full, time ordinary work, is unlikely ever to produce 
satisfactory results. As an example, one large company 
recently found that, of laboratory assistants given facilities 
wholly at company expense for part-time study to obtain 
external B.Sc. degrees and professional qualifications, less 
than 5 per cent. obtained any qualification at the end of a 
course lasting several years. It is, therefore, adopting to an 
increasing extent the “ sandwich course ’’ system, whereby 
students alternate in six-monthly periods whole-time study 
at a technical college and whole-time practical work in a 
factory or similar establishment, over a period of four years, 
at the end of which time they can obtain a diploma in techno- 
logy equivalent to an honours degree. The success of this 
system, however, largely depends, in the words of one 
company, ‘‘on the co-ordination between college studies 
and practical work. The company central training section 
is responsible for drawing up, in conjunction with management 
and the college, a programme of practical training for each 
period of such training.”’ College tutors also liaise with the 
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factory during the practical training periods. In other words, 
the practical training performed by students is tailored to 
suit the book study. 

The semi-realistic training system widely used in the Army 
constitutes an intermediate stage between theory and practice 
and, though used for training in many subjects, is best 
described by an example. If a tactical manceuvre is being 
taught, the first stage is theoretical instruction in the class- 
room, by means of lectures, blackboard diagrams, etc. The 
next, and semi-realistic, stage is the application of the theory 
to exercises that only partially simulate realistic conditions, 
such as to tactical situations painted verbally in the classroom, 
to situations described on a sandtable model of a battlefield, 
and to tactical exercises painted verbally out of doors on the 
actual ground. By the time this intermediate stage is 
complete, the trainee has therefore not only acquired a 
complete mental picture of the manceuvre, but has also 
learned to solve most of the practical problems to which it 
can give rise. It is only then that he puts the theoretical and 
semi-realistic training into practice, and practises the 
manceuvre with troops on the ground, when he has already 
passed the stage of having to be taught new tricks and only 
requires to have his mistakes corrected in connection with 
tricks already learned. Although, in fact, in the Army 
commander and trained instructor are frequently embodied 
in the same individual, it will be noted that the first and semi- 
realistic stages of training require to be given by a trained 
instructor, but the third stage of realistic practice requires 
only supervision by someone who knows the job and is able 
to spot and correct the mistakes. 


Application to solicitors’ training 


The lack of co-ordination in the solicitors’ profession 
between book study and practical work, considered so essential 
by industry, has already been mentioned, and it is difficult 
to see how it can ever be rectified by the present training 
system. The work available for the articled clerk in the 
solicitor’s office is that fortuitously provided by clients, 
whereas the book study must be undertaken by a planned 
programme if it is to be accomplished. It is equally difficult 
to see how the practical training can ever, by present methods, 
be made reasonably uniform throughout the profession or its 
efficiency be ensured, for solicitors vary in instructional 
ability, and all are extremely busy, and often overworked, men. 

The following suggestions are therefore put forward for 
consideration, though it is again emphasised that the writer 
is in no position to assess their practicability :— 


(1) The intermediate course is really a misnomer, for, 
being almost entirely concerned with the fundamentals 
of law, it is an initial, not an intermediate, stage of legal 
learning. It might therefore be better placed at the very 
commencement of training, so that the articled clerk would 
at least know what legal work was about before he began 
work in a solicitor’s office. If it was considered that he 
should read the syllabus before attending the course, he 
could do so better in three months of whole-time study 
than in a year of office attendance. 

(2) Once the intermediate examination had been passed, 
co-ordination of further book study with practical office 
work could be achieved by short sandwich courses of only 
one subject at a time. For example, a course on probate 
law could immediately be followed by a period of only 
practical probate work in a solicitor’s office ; then a course 
on property and conveyancing law followed by a practical 
period of pure conveyancing ; and so on. 
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(3) Articles could be made a contract of service between 
The Law Society and the clerk instead of between an 
individual solicitor and the clerk. Though articles might 
normally be performed in the same solicitor’s office, it 
would give greater flexibility for arranging suitable training 
for the clerk in other offices if required. 

(4) Courses at The Law Society’s School of Law, including 
the intermediate course, could include the semi-realistic 
stage of training to teach students actually to draft wills, 
draw conveyances, do probates, etc. For a subject such 
as law, this should be easy to arrange, for the greater 
proportion of legal work is paper work done in an office, 
the conditions of which are easy to duplicate in paper 
exercises. This would have the additional advantage of 
placing much of the instructional side of practical office 
work in the hands of full-time instructors, and of largely 
confining the responsibility of practising solicitors to 
supervision and correction of mistakes. 

(5) However desirable it might be for solicitors to 
memorise the whole law, its volume and frequent changes 
make this quite impracticable. In practice, therefore, the 
solicitor’s ability is shown as much by the speed at which 
he can find his way about the books as by the amount of 
law that he carries in his head. Reading to memorise and 
reading to find one’s way about the book require different 
techniques, and it would, therefore, seem more practical 
for at least part of the final examination to test the speed 
at which candidates can find their way about the books. 
Many papers might therefore be divided into two parts— 
(i) the basic law in the subject which a solicitor should 
carry in his head, to be answered without books, and 
(ii) more abstruse problems to be answered against time, 
not only with books, but also requiring the exact book 
reference of every legal point mentioned in the answer. 
Incidentally, method (ii) is the only one used in Army 
examinations in military law. 


In conclusion, the writer would like to mention a strong 
impression gained during his period of articles. Solicitors 
seemed to take little interest in other training systems, and 
to hold the view that a traditional system that has worked 
well for a long period is necessarily beyond doubt. On the 
other hand, the Solicitors’ Articled Clerks’ Society took 
considerable interest in the legal training of its members, 
but, in view of their age and lack of experience, was quite 
unable to assess its value or put forward practical suggestions 
for its improvement, though a not inconsiderable proportion 
seemed to be unhappy about their practical instruction in 
somewhat inarticulate terms. Now that the writer has had 
some experience of industrial training methods as well as 
those of the Army, he feels on surer ground for confirming his 
previous impression that the training of articled clerks is 
not in general, though exceptions always exist, as efficiently 
performed as the training of potential executives elsewhere. 
He only voices it at all, however, in the hope that readers 
will appreciate that his intention is not to criticise, but to try 
and help bridge an apparently wide gap between, on the one 
hand, a profession with a long-established and _ traditional 
training system, and, on the other, a group of trainees many 
of whom are not happy about the system but have not had 
the experience to be able to say why. As the person who 
enters articles from an outside profession at the age of 46 
is rare, he may perhaps be forgiven for trying to play a small 
part in bridging this gap, though he no longer holds any 
personal stake in the result. 

Lr.-CoL. B. S. JEROME. 
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Common Law Commentary 


MURPHY’S VAN 


How devious are the ways of injustice. We fill our statute 
book with paragraph upon paragraph, carefully thought out 
to avoid some fraud or another, and yet too often it happens 
that injustice insinuates itself into the interstices of the lines 
of Queen’s printer’s ink only to drop out into a court of justice 
when we least expect it. 

Worse still is it when such an injustice is tinged with irony : 
when the clause through which it creeps was designed to 
protect the person on whom the burden falls, as it was in 
Eastern Distributors, Ltd. v. Goldring (Murphy, Third Party) 
(1957) 3 W.L.R. 237 (C.A.) ; ante, p. 553. Murphy owned a 
Bedford van fitted up as a mobile greengrocer’s shop. He 
wanted to buy a Chrysler car which a dealer named Coker 
possessed but he had not even enough money to pay for the 
deposit. A scheme was suggested by Coker whereby they 
should pretend to a finance company that Murphy was buying 
from Coker, on hire purchase, both the Bedford van and the 
Chrysler so as to raise enough money to pay the deposit 
on the Chrysler and possibly some to spare. In furtherance 
of this scheme Murphy signed hire purchase proposal forms 
and hiring agreements in blank and left them with Coker. 
Murphy continued to have possession of his van and also took 
possession of the Chrysler. 

Coker forwarded the documents to the plaintiffs, a finance 
company dealing in hire purchase. They, however, only 
sanctioned the deal on the Bedford and not that on the 
Chrysler. Notwithstanding that Coker knew that the 
whole scheme was to enable Murphy to have his Chrysler, 
he completed the transaction with the plaintiffs in respect 
of the Bedford van, and subsequently told Murphy that the 
whole transaction was cancelled, taking the Chrysler back. 

Subsequently Murphy sold his business including the 
van to the defendant for £200, a sum representing the bulk 
of the defendant’s savings, it appears. 

No instalments having been paid by Murphy to the plaintiffs, 
they enquired into the matter and traced the van in the 
defendant’s possession, whereupon they claimed it, and in 
due course an action was brought against the defendant, 
who, in turn, brought third-party proceedings against Murphy. 
The latter proceedings were of no value, however, as Murphy 
was a man of straw, according to the report of the proceedings. 
The report is of the appeal from the county court, and the 
Court of Appeal was only concerned to deal with the position 
between the plaintiff and the defendant. 

In truth Murphy would appear to have been the owner 
of the van until he sold it to the defendant, who would there- 
fore appear to have a good title. This is based on the pro- 
position that Murphy never intended the hire purchase 
transaction on the van to proceed if that on the Chrysler 
did not, and any authority which he in fact gave to Coker 
was on that condition. Coker having no real authority to 
sell, the plaintiffs would have no title, since one cannot pass 
on a title to someone else’s property except in a few special 
cases, such as market overt. 

It was argued that estoppel operated to prevent Murphy 
from denying that he authorised Coker to represent that the 
car was Coker’s to sell to the plaintiffs. The difficulty with 
that argument is obvious: since the claim is not brought 
against either Coker or Murphy but against another person 
as defendant the estoppel cannot be pleaded against the 
defendant, 


Apparent authority 

The court accepted that but pointed out that the doctrine 
of estoppel had been applied by the courts mainly to transac- 
tions relating to real property, and that in mercantile matters 
the courts had developed the doctrine of apparent authority, 
particularly as laid down in Pickering v. Busk (1812), 15 East 
38, by Lord Ellenborough, C.J. It was applied particularly 
to factors and gave rise to the Factors Acts and subsequently 
appeared in s. 25 of the Sale of Goods Act, 1893, where sellers 
were left in possession of goods after the property had passed 
or where buyers had obtained possession before the property 
had passed. The Factors Act will govern cases where the 
factor has possession of the goods but the common-law 
principle of apparent authority, which remains in addition 
to the Act, is wide enough to cover cases where there is other 
indicia of authority than possession of the goods. 

In the case in question Murphy had armed Coker with the 
hire purchase proposal form and agreement of hire, and this 
operated to give Coker apparent authority. The difference 
between such authority and the doctrine of estoppel is that 
the effect of the application of the principle of apparent 
authority is to confer a real title and not a metaphysical 
title by estoppel. 


Hire Purchase Act, 1938 

An attempt was made to argue that the hire purchase 
agreement was void because by s. 2 of the Hire Purchase 
Act, 1938, a note or memorandum must be made and signed 
by the hirer, whereas in this case the form was signed in 
blank and so was not a sufficient note or memorandum. 
The court accepted that proposition, too, but had to point 
out that the finance company, the plaintiffs, were not relying 
on the execution of the hire purchase documents as such for 
their title, but on the apparent authority of Coker by their 
merely being in his possession, resulting in the sale agreement 
between the plaintiffs and Coker. 

It is provided in the Hire Purchase Act that certain 
remedies shall not be available to the owner where the Act 
has not been complied with. But a careful study of them 
shows them to be of limited application.-+ Section 2 prevents 
recovery of possession from the hirer and so did not apply 
here since the defendant was not the hirer. Section 17 
protects the hirer from an action for conversion by reason 
only of his refusing to give up possession. Neither of these 
sections deprives the owner of his rights against a stranger 
to the hiring transaction. 


Sale of Goods Act, s. 25 

Section 25 of the Sale of Goods Act was then invoked on 
the principle already mentioned. But that section applies 
to sellers who have been left in possession, and it has been 
held in Staffordshire Motor Guarantee, Ltd. v. British Wagon 
Co. [1934] 2 K.B. 305 that the section does not apply toa 
person who, having sold the vehicle to a hire purchase 
company, then buys it back again under a hire purchase 
agreement, because the character of the possession has 
changed ; and that fits the present case since by the principle 
of apparent authority Murphy must be deemed to have sold 
his van, through Coker, to the plaintiffs. 

The complications of the story are still to be fully 
unravelled since we now observe that the hire purchase 
agreement, being contrary to the Act, was unenforceable ; 
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hence the requirement that Murphy’s possession changed from 
that of seller to hirer appears not to apply. As to this the 
solution is that the Hire Purchase Act does not make such 
unenforceable transactions void. They are unenforceable 
in the sense of the Statute of Frauds so as to be effective to 
change the rights of the parties, though no action can be 


Landlord and Tenant Notebook 
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brought, as between the parties, to enforce those rights. 
Hence the defence under s. 25 failed. 

So it was that these many sections of the statutes we have 
mentioned, passed to protect those who deal with apparent 
owners, were ineffective to protect the defendant from Murphy, 
the apparent owner ! L. W. M. 


QUASI-TENANCY 


READERS concerned with the law of landlord and tenant 
may, when reading William Lacey (Hounslow), Lid. v. Davis 
[1957] 1 W.L.R. 932; ante, p. 629, have been reminded of 
Laurence Sterne’s “‘ They order this matter better in France.” 
For, in the case in question, it cost the plaintiffs a considerable 
effort to establish their right to remuneration for work done 
in contemplation of a contract, Barry, J., examining with 
great thoroughness the history of the quantum meruit action 
and the nature of quasi-contract. Whereas landlords and 
intending landlords have been able to rely on a claim for 
use and occupation for centuries : the Distress for Rent Act, 
1737, s. 14, did not create the remedy, but merely recognised 
and applied the common-law right. 


Expectation 

There is, for instance, a parallel between the situation which 
arose in William Lacey, Lid. v. Davis and that dealt with in 
Neal v. Swind (1832), 2 C. & J. 377. In William Lacey, Ltd. v. 
Davis, builders had tendered for work and been “led to 
believe ” that they would receive the contract ; they had then 
done a considerable amount of work in preparing specifications, 
calculations, etc.; Barry, J., rejected an argument that a 
common expectation that a contract would come into being 
negatived any suggestion that the plaintiffs were to be 
remunerated in any other way than according to such 
contract. This, the learned judge held, was founded on too 
narrow a view of the modern action for quantum meruit. 

In Neal v. Swind, the defendant had agreed to accept a lease 
and had, before it took effect, obtained attornments from 
some tenants of the property and collected rents from others. 
It was held that the expectation of a demise of the whole 
entitled the intending grantor to recover for “use and 
occupation.” 

Barry, J.’s observations are also reminiscent of Smith v. 
Eldridge and Another (1854), 15 C.B. 236. The plaintiff in 
that case was, in fact, a builder ; he had built, or partly built, 
a beershop for the defendants ; before it was finished, they 
entered into occupation and carried on business under an 
agreement by which the plaintiff was to do certain repairs and 
install drainage so as to satisfy the requirements of the local 
board of health, after which the rent was to be {55 a year 
until a public-house licence was obtained, £65 when it had 
been obtained. They left after six months, on the ground 
that the repairs had not been done. The jury were directed 
that the agreement did not preclude the plaintiff from 
recovering a reasonable sum for the occupation of the premises 
if the defendants had thought fit to enter before the repairs 
had been done ; the jury were to decide whether there had 
been an implied agreement to pay what the premises were 
reasonably worth (and the jury awarded £30). On a motion 
to enter a non-suit, it was held that the direction was properly 
given and there had been evidence to support the finding: 


Another example is afforded by Coggan v. Warwicker (1852), 
3 C. & K.40. After a good deal of haggling, the defendant, 
an intending or intended tenant, signed an agreement with 
the plaintiff giving him a tenancy of a warehouse for seven years 
at {75 a year, and then promptly complained that the term 
was too long ;_ the plaintiff agreed to a proposed reduction to 
five years, but the defendant refused to sign the modified agree- 
ment, and the plaintiff turned him out and claimed £13 8s. 6d. 
for use and occupation of the premises during the period, some 
nine weeks. Erle, J., held that there had been a tenancy at 
will, but left it to the jury to say whether the defendant had 
“entered without any agreement, or provisionally with a 
view to a proposed agreement.” They found for the plaintiff. 


Void agreements 


One of the authorities relied upon by Barry, J., was 
Craven-Ellis v. Canons, Lid. [1936] K.B. 403 (C.A.). In 
that case, an estate agent claimed remuneration for work done 
under an “‘ agreement ’’ which was found to be void. It had 
been executed under the seal of the defendant company, but 
by “directors ’’ who were not qualified and who could not, 
therefore, bind the company. It was held that this did not 
prevent the plaintiff from recovering on an implied promise 
to pay, guantum meruit, for services rendered and accepted. 

Here one might compare the dicta in De Medina v. Polson 
(1815), Holt N.P. 47. What happened in that case did so 
in a very short period : on Friday, 7th October, the defendant 
agreed verbally to take a lease of the plaintiff's house for 
a term of three years, possession to be given on the following 
Monday, no rent to be payable till certain repairs had been 
done ; next day he, ordered coals, delivery before Tuesday ; 
on Monday he “ retracted”’ his agreement ; the coals were 
delivered ‘‘by mistake,” and collected next day. The 
plaintiff claimed a quarter’s rent ; it is difficult to see how 
he came to make it that. It was admitted that the lease 
was void, being in reversion for more than three years from 
the making; Gibbs, C.J., held that, though void, an agreement 
of that nature could be referred to for the purpose of cal- 
culating ‘‘ rent’”’ when there was a tenancy at will. But 
he expressed the view, which the jury accepted, that as the 
coals had been delivered by mistake there had been no “ use 
and occupation” (the defence conceded that there might 
have been trespass). What the mistake was, and whose 
mistake it was, is not very clear ; perhaps one might say that 
proof of animus was lacking ; but the decision does support 
the proposition that, when there is a void agreement, the 
action for use and occupation may come in handy. 


Mistake 


A mistake of fact figured, incidentally, in another authority 
cited by Barry, J., Upton-on-Severn Rural District Council v. 
Powell [1942] 1 All E.R. 220, in which a fire brigade had 
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dealt with a fire outside its area, both the brigade and those 
who had summoned it believing that the premises were within 
that area, when services would have been rendered gratis. 
It was held that the law implied an obligation to pay a 
reasonable price for those services. If this view had been 
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recognised early in the last century, it may be that the plaintiff 
in De Medina v. Polson might have been able to recover a 
modest sum. And may I conclude by observing that the 
opening remarks in this article were not intended to suggest 
that the law of contract suffered from arrested development ! 
R. B. 


HERE AND THERE 


NOT A THEATRE ? 
In those old days when it was common form for judges to 
ask: ‘Who is Connie Gilchrist ?”’ (or George Robey or 
Charlie Chaplin or whoever happened to be the most 
prominent entertainer of the day), the most tremendous 
thunder that could roll from the Olympian Bench was the 
awful pronunciamento: “This court is not a theatre.” 
This usually succeeded an interlude of “‘ laughter in court ” 
occasioned otherwise than by a joke from the learned judge, 
and was succeeded by an order to clear the public gallery. 
In those days, Themis, that rather priggish blue stocking 
goddess, was a prey to an anxiety neurosis lest she should 
be mistaken for Terpsichore or Thalia. Her anxiety was 
not without some foundation, for her public was drawn from 
the same sources as theirs, the stalls and boxes public 
in the body of the court or even (by favour of the judge) on 
the Bench and the theatrical ‘ gods” in the gallery. If 
the court wasn’t a theatre, it was in those days, in the old 
pre-telly phrase, “as good as a play.” And the shows put 
on in the Temple of Themis were often first-rate society dramas. 
Nor was the quality of the performances at all impaired by 
the fact that, while some of the performers were very highly 
paid indeed, others paid even more heavily for the privilege 
of appearing (for they were backers as well as principal 
actors). In such actions as the great Baccarat Case, with 
the Prince of Wales in the witness box, the honour of a Guards 
Colonel at stake, the Bench crowded with the cream of 
Victorian society women, and not even standing room in 
the rest of the court, every sitting was like a matinée of a 
popular play. 
DECLINE AND RECOVERY 


THEN the theatrical traditions of the courts went into a 
sad decline. Society dramas and even genuine low life 
comedies became rare and occasional. The unwary outsider 
who ventured into the relatively deserted corridors was 
far more likely than not to find himself uncomprehendingly 
mooning over some interminable and unintelligible argument 
over bills of lading or estate duty or rent restriction or town 
and country planning, an esoteric drone as little to be followed 
or comprehended by the uninitiated as the chant of the 
Divine Office from the choir stalls in some deserted Spanish 
cathedral. But quite lately there has been a promising 
revival which, if fostered, should restore the courts to all 
their pristine popularity and arrest the alarming decline in 
the cause lists. There must, however, be none of that 
outmoded emphasis on the courts not being theatres. If 
the early drama had a religious significance, why should 
justice treat it as a misalliance ? Anyhow, the recent return 
of the courts to the dramatic has been vital, democratic, 
popular, contemporary. The case of the G-string in the 


lions’ den, in which nothing was lacking but a demonstration 
in the Central Hall, or perhaps the Bear Garden, of the 
essential difference between the modest matronly bikini 
and the wanton hoydenish G-string, opened up revivifying 
possibilities for the future of libel actions undreamt of in 
less experimental social conditions than ours. It is strange 
that the legal advisers of the parties did not complete the 
picture by offering the court a view of the respective garments 
in situ as it were, for very soon afterwards, in another piece 
of litigation, also very much in the contemporary style, 
an even more exciting demonstration was presented for the 
judicial enlightenment of Stable, J., two attractive chorus 
girls in tights, dancing the can-can and doing the splits. 
It would have been hard for him to protest (even if he had 
been that sort of judge) that “‘ this court is not a theatre.” 
What he did say was, ‘I wish all my cases were as enter- 
taining,’ and he led counsel in a round of well-merited 
applause. The applause would have been overwhelming if 
the performance had been presented in open court instead 
of in a private room. But that will come. It’s the first 
steps that count and the first steps have been danced. 


BIRTH OF A CUSTOM 
LEwEs (for it was a case at the Sussex Assizes) has started 
something. The action arose out of injuries received by a 
dancer when a rostrum at a seaside show collapsed under 
her. The civic authorities of Lewes must surely see the 
limitless possibilities that this opens up before them of 
establishing their town prominently on the tourist map. 
Glyndebourne for opera, Lewes Assizes for a dancing festival. 
With the whole long Sussex coast within its sphere of 
influence, how many such actions could not be collected ! 
After all, Lewes is already famous for its Guy Fawkes Night 
celebrations and the history of that pyrotechnical orgy may 
well furnish a precedent. In the mid-nineteenth century, the 
grave city fathers used to bring down shoals of policemen 
from London to suppress the rioting of the bonfire gangs. 
Then, when they found them irrepressible, they took them 
in hand, encouraged them, organised them and turned them 
It would be just as easy to put the Assize 
The procession, 


into a civic asset. 
dancing festival on a solid, established basis. 
complete with trumpeters, is already an institution. To 
escort the judge to the assize court with a dancing procession 
of Maenades, lovely expert witnesses in the current batch of 
accident cases from the Sussex piers, would represent a 
characteristically twentieth-century contribution to the curious 
and varied customs which make circuit life so interesting. 
After all, every custom, however ancient, was young once: 
why should we leave all the fun of their establishment to our 


ancestors ? 
RICHARD ROE. 





Mr. John Francis Hedges, solicitor, of Wallingford, and clerk 
to the Moreton and Wallingford magistrates, was married on 


31st July, at Michelmersh, Hampshire, to Mrs. Barbara Mary 
Palairet, of Michelmersh. 
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[The views expressed by our correspondents are not 


Property in Knowledge: An Australian Decision 


Sir, — The article entitled ‘‘ Taxation of ‘ Know-How’ 
Payments ’”’ (SoLicirors’ JOURNAL, 22nd June, 1957, p. 492) 
recalls the decision of the High Court of Australia in Federal 
Commissioner of Taxation v. United Aircraft Corporation (1943), 
6S (LR. 525; 50 ALR. 23; 17 A.L.J. 95; 7 A.T.D. 316, 
of which your readers might like to have a note. In this case, 
the court expressed views on the question whether ‘‘ know how ” 
was property. The taxpayer was a United States company. 
Under an agreement with an Australian company it purported 
to license the latter to make aircraft in Australia and gave it the 
right to use Australian patents. There were in fact no relevant 
Australian patents. The United States company also agreed 
to furnish the Australian company with ‘‘ know how.” It was 
held by the High Court that the “‘ royalties’’ for which the 
agreement provided were not income of the United States 
company “derived directly or indirectly from sources in 
Australia ’’ (Income Tax Assessment Act, 1936-1940 (Australia), 
s. 25 (1) (b)). In the course of his judgment, Latham, C.]J., 
said :— 


“The agreement purports to grant a licence to manufacture 
engines of a certain description. But in fact no licence was 
granted by the agreement. A licence provides an excuse for 
an act which would otherwise be unlawful as, for example, 
an entry upon a person’s land, or the infringement of a patent 
or copyright. It is an authority to do something which 
would otherwise be wrongful or illegal or inoperative: see 
Byrne’s Law Dictionary, sub ‘licence.’ The American company 
had no patents in Australia and had no right to manufacture 
engines in Australia other than that possessed by every person 
in the world. Any person could, without infringing any right 
of the American company, have manufactured the engines in 
question in Australia if he had the necessary knowledge, skill 
and means of manufacture. The agreement was in reality 
an agreement for the communication of information which 
would facilitate the manufacture of the engines in Australia. 
The American company communicated the information in 
New York and it received payment in New York. 


Part of the money paid to the American company during the 
relevant period (10,000 dollars) was payable irrespective of 
the manufacture of any engines. So far as portion of the 
money became payable by reason of the manufacture of 
engines, that money was not derived from the manufacture 
of the engines. It was the Australian company which manu- 
factured the engines and when it sold them it derived income 
from its operations, but the American company derived no 
income from those operations. The manufacture of engines 
in Australia was a condition upon the occurrence of which 
money became payable to the American company, but it 
does not follow that the money received by the American 
company was derived from the acts which constituted the 
performance of the condition. Money may become payable 
under a contract upon the expiry of a period, or upon the 
death of a person, or upon the occurrence of a natural event 
such, for example, as a fire or flood ; but it would be a misuse 
of language to say that the money which so became payable 
was derived from the expiry of thé period or from the death 
of the person or from the fire or flood. 


Before the agreement was made and after the agreement 
was made the American company owned no property in 
Australia of any kind. The making and the performance 
of the agreement did not vest in the American company any 
property in Australia. It owned no rights which could be 
regarded as located in Australia. It did not derive income 
from any property in Australia. 


It was argued that the American company, transferred to 
the Australian company information to be used by that 
company in Australia for a minimum period of five years. 
It was said that this amounted to a transfer of property— 
a kind of bailment for five years. I am unable to regard 
the communication of information as constituting a transfer 
of property. Upon such a communication the transferor 
still has everything that he had before and the transferee 
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continues to have what he has received even though the five- 
year period has elapsed, though he may be prevented from 
using the information, if a covenant not to use it throughout 
the indefinite future is not invalid as in unreasonable restraint 
of trade. 


Knowledge is valuable, but knowledge is neither real nor 
personal property. A man with a richly stored mind is not 
for that reason a man of property. Authorities which relate 
to property in compositions, etc., belong to the law of copyright 
and have no bearing upon the question whether knowledge 
or information, as such, is property. It is only in a loose 
metaphorical sense that any knowledge as such can be said 
to be property. Either all knowledge is property, so that the 
teaching of, for example, mathematics, involves a transfer of 
property, or only some knowledge is property. If only some 
knowledge is property then it must be possible to state a 
criterion which will distinguish between that knowledge 
which is property and that knowledge which is not property. 
The only criterion which has been suggested is the secrecy 
of the knowledge—it is said that the fact that knowledge is 
secret in some way creates a proprietary right in that knowledge. 
I confess myself completely unable to appreciate this proposi- 
tion as a legal statement. It is obvious that a monopoly 
of knowledge may be valuable, whether it be knowledge of a 
place where a person has discovered gold or knowledge of a 
method or process of making a machine or a chemical product, 
or of a means of deciphering cryptograms. But is such 
knowledge property only so long as it is secret? Does it 
cease to be property when it is communicated to one other 
person or two other persons or to 200 other persons? The 
value of secret knowledge as such depends upon ability to 
keep it secret and to use it and the possibility of persuading 
other people to pay for being let into the secret. These 
facts, however, do not show that the knowledge is property 
in any legal sense. However, in the present case there is 
no evidence whatever that any secret process exists. What 
the Australian company obtained was information in the 
form of drawings, designs and other information which would 
be of service in manufacturing aeroplane engines. Such 
knowledge was most valuable to those who wished to make 
aeroplane engines of a particular type. But it cannot in 
my opinion be described as the property either of the persons 
who originally had it or of other persons to whom it has been 
communicated, whether under and in pursuance of a contract 
or otherwise. 

A person may be bound by contract, express or implied, 
to abstain from disclosing certain information to others. 
Such a contract may be enforced by an award of damages or 
by injunction. Persons who persuade a contracting party 
to break a contact, including a contract not to disclose 
information, are guilty of a wrong, but this wrong does not 
depend upon any interference with property owned by a 
plaintiff; it depends upon interference with contractual 
relations: see Lumley v. Gye; Quinn v. Leathem. All 
persons are perfectly free to acquire knowledge, even though 
that knowledge may at a given time be knowledge possessed 
by another person which he is keeping secret. Subject to 
provisions contained in patent and copyright law, persons are 
entitled to use as they please any knowledge that they have 
unless they are bound by contract, express or implied, not to 
use it, or have acquired it by means of a violation of right— 
as in Albert (Prince) v. Strange. A and B cannot, by making 
a contract between themselves, prevent any other person C 
from using his own faculties and skill in acquiring knowledge 
and in using knowledge. If C is a stranger to A and B and 
has had no dealings with either of them it is irrelevant for all 
legal purposes that A has contracted to disclose that knowledge 
only to B, and that B has contracted not to disclose it to 
any other person. In my opinion, knowledge cannot be 
described as property except in a metaphorical sense.” 


J. Q. EwEns, 
Parliamentary Draftsman, 
Attorney-General’s Department, 
Canberra. Commonwealth of Australia. 
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Portrait of a man 
who invested 
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" with ABBEY NATIONAL 
Vd naturally! 


A lazy fellow? Not a bit of it. He works 
hard and plays hard, but he has the gift of 
being able to relax as well. For very good reasons too: He’s 


made his mark in his profession . . . his future seems 


assured, and is all the brighter gous 

because he invests a good propor- 

A SAFETY-FIRST 
INVESTMENT 
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33/, 


INCOME TAX PAID 
BY THE SOCIETY 
This is equivalent to 


£6.1.9 


per cent where Income 
Tax is paid at the 
Standard Rate 


tion of his savings in Abbey 
National. 


Abbey National yields him 3} per = 
cent. with income tax paid by the 
Society. This is equal to £6.1.9 per 
cent. where income tax is paid at 
the standard rate — a good return 
by any test. Remember, too, any 
sum from £1 to £5,000 can be 
invested. 





HUUQUNUEUOUEOOLOGUAOUODOODOEOEOOUUGQEOONSOODONDONOOUOOUOEOEDOGUOOUOOOOAOOOUOUAONUTES 


SUOUAUAAHANOAAUONOOOUANOOUONOOUONNOOUOOOUINONAUINNATE: 


ABBEY NATIONAL 


BUILDING SOCIETY 
Member of The Building Societies Association 
A national institution with assets of 
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Need 
Estate Duties 


endanger 
the family business ? 


EDITH’S 


answer to the Problem 


Executors and Trustees holding shares in family 
businesses and small public companies may well 
have to meet Estate Duty liabilities by selling 
these holdings. But it will usually be desired to 
avoid selling out or loss of control. Estate Duties 
Investment Trust—known as EDITH—was 
formed to assist in this problem. EDITH is an 
investment trust which is willing to purchase 
and to hold, as its normal business, minority 
shareholdings in such companies. 

EDITH can also help shareholders in this way 
to make provision for duties in advance—a 
course which has many advantages. 


More about EDITH 


A more detailed account of the services which 
EDITH provides is given in “ The Death Duty 
Problem”. You are invited to write for a copy to 
Dept. E at any of the addresses below. Our experts 
are always available to discuss your problem and 
offer sound advice. 


ESTATE DUTIES 
INVESTMENT TRUST 
LIMITED 


HEAD OFFICE: 
4 Drapers’ Gardens, London, E.C.2. National 0231 


BRANCHES: 


BIRMINGHAM 214 Hagley Road, Edgbaston 4181 
LEICESTER 31 Friar Lane, Granby 854 
MANCHESTER 73 Whitworth Street, Central 5429 


LEEDS Headrow House, Leeds 2-2727 
EDINBURGH 33 Charlotte Square, Edinburgh 30212 
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TALKING 


August, 1957. 

TUESDAY, 6TH 

Some five years ago (96 SoL. J. 664) I mentioned the 
predicament of my client, a married woman living apart from 
her husband, who said that by reason of the continued 
retention of her husband’s domicile she could not afford to 
die. As I pointed out at the time, she would also continue 
with her husband’s domicile after his death unless and until 
she acquired a new one. As this lady’s husband is still alive 
and the parties are still separated but not divorced, I do not 
think she is any better able to afford the luxury of departing 
this life than she was then; but the recent decision of 
Danckwerts, J., in Re Scullard, deceased ; Smith v. Brock and 
Others {1957| 1 Ch. 107 (described by the judge as “an 
unusual and rather interesting case on the question of 
domicile ’’) may afford her some little consolation. 


The general principle as stated in Halsbury’s Laws of 
England (3rd ed., vol. 7, at p. 24) may be summarised as 
follows: (1) that a woman acquires the domicile of her 
husband on marriage and that during the existence of the 
marriage her domicile follows his ; (2) that on the dissolution 
of the marriage by death or divorce the power of the wife to 
acquire a domicile for herself revives; and (3) that, until 
she exercises this power, her domicile remains that of her 
husband at the time of the dissolution of the marriage. 


The short point for consideration in the Scullard case was 
whether or not it is competent for a married woman living 
apart from her husband to make an anticipatory election of 
domicile in his lifetime which becomes immediately effective 
from the date of his death. Obviously this is a point of the 
utmost importance, not only on account of the nexus between 
domicile and estate duty, but because (as in the Scullard 
case) a foreign domicile may restrict testamentary powers 
and superimpose a system of legitim. 

Mrs. Scullard left her husband in 1908 and never lived with 
him again. He at all times had an English domicile up to 
the time of his death on 4th February, 1955; she survived 
him by six weeks and died on 19th March, 1955. In 1946 
or 1947 Mrs. Scullard had declared her intention of settling 
in Guernsey and had taken various steps which, if she had 
been a feme sole, would unquestionably have sufficed to 
establish for her a domicile of choice there; but at least so 
long as her husband was alive she continued, according to the 
principles above stated, to retain his English domicile. Other 
material facts were (1) that she was not aware of her husband’s 
death ; (2) that after his death she expressed no further 
intention (i.e., presumably did not expressly repeat her 
intention) of continuing to live permanently in Guernsey ; 
and (3) that, according to the medical evidence, during the 
last two weeks of her life she was incapable of expressing any 
such intention. 

In Re Wallach [1950] 1 All E.R. 199 Hodson, J., had held 
in the Probate Division that a wife who survived her husband 
by five days retained the English domicile which he had 
acquired. Danckwerts, J., in the Scullard case, had little 
difficulty in distinguishing Re Wallach on the ground that in 
that case the husband and wife had not separated. 
Hodson, J.’s decision in the Wallach case thus continues to 
govern, or at all events to illustrate, the law relating to the 
domicile of a married woman living with her husband. It 
may in fact be doubted whether she has any liberty at all 
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to make, as it were, an anticipatory choice of domicile ; 
certainly, if she has, it is not on the authority of Re Scullard, 
which must be treated as relevant only to the liberty of 
choice of a married woman living apart from her husband. 

As I have said, the short point in the Scullard case was 
whether Mrs. Scullard’s activities in her husband’s lifetime 
were sufficient to establish a new domicile of choice for her 
from the time of his death. In the event, it was held that 
they were. Danckwerts, J., said he did not see why it should 
not be assumed that her intention (i.e., to make her permanent 
home in Guernsey) continued after her husband’s death “ and 
why one should come to the conclusion that some new overt 
act was required when all previous evidence is consistent with 
there having been no different intention during her life.” 

It seems, therefore, that in future we should be a little 
more ready to assume that a married woman’s domicile may 
have been changed since her husband’s death. If she was 
living apart from him and had established what might be 
termed a de facto domicile elsewhere, his death may alone 
suffice to give it immediate legal effect. 

Logically I can see no reason why the same principle 
should not apply also to cases of presumption of death of 
commorientes under s. 184 of the Law of Property Act, 1925, 
e.g., where the wife, being younger than the husband, is 
deemed to be the survivor. But since it is improbable that 
a separated husband and wife would be risking their lives 
in the same motor car or aeroplane, curiosity on this point 
is likely to remain unsatisfied. 


THURSDAY, 8TH 


Immediately following the report of the Scullard case, at 
[1957] 1 Ch. 117, is a decison of Upjohn, J., on an accruer 
clause (Re Atkinson’s Will Trust ; Prescott v. Child). These 
clauses, as I said at 98 Sor. J. 231 (in reference to Re 
Huntington's Settlement ; Struthers v. Mayne and Others [1949) 
Ch. 414) are really very difficult. The moral seems to be, as 
ever, that they require the utmost circumspection both in 
drafting and interpretation, and, one may add, in the use of 
the old-type precedents, many of which fail to take account 
of two possibilities, viz. (a) that a potential “ receiving ” 
share, or some part of it, may already have become absolutely 
vested ; and (6) that the trusts declared in respect of the 
“receiving ’’ share may tl.emselves in turn fail. I use the 
term ‘‘ receiving ’’ share to mean a share to which another 
share has accrued or is directed to accrue; the lack of any 
convenient term for the receiving end of this complex process 
is an unfortunate gap in conveyancing jargon and, incidentally, 
gives rise to much circumlocution in these tiresome clauses. 

Now in the Atkinson case there were two sisters, Emily and 
Constance, whose shares were settled on the Lassence v. 
Tierney (alias Hancock v. Watson) principle of absolute gifts 
with engrafted trusts. Emily died first and her share 
accrued to that of Constance under an accruer clause of a 
very familiar pattern which provided that an accruing share 
was to be held “ upon the trusts and subject to the powers 
and provisions herein declared and contained concerning the 
original share to which the same shall be added ”’ [i.e., what 
I have called “the receiving share’’] “or as near thereto 
as circumstances will admit.’’ But then Constance died and 
the trusts engrafted on her share also failed. So the question 
was, did Emily’s share pass back to Emily’s estate or into 
Constance’s estate ? Upjohn, J., said that, had the testator 
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made it plain that the accruing share was to go over to the 
other share for all purposes “‘ there really could have been no 
doubt upon the matter. Constance must have succeeded in 
her claim to it.” But the judge, having asked himself what 
were the “ trusts’ on which Emily’s share was to be held 
pursuant to the accruer clause, decided, as a matter of 
construction, that these were merely the trusts engrafted on 
Constance’s share and did not include the original gift to 
Constance. The force of the accruer clause having been thus 
spent, the initial gift to Emily took effect. 


RENT ACT 


WE print below a further selection of readers’ queries arising 
under the Rent Act, 1957, and the replies given by our 
“Points in Practice”” Department. We hope to publish 
further selections at frequent intervals. Readers are cordially 
invited to submit their problems to the “ Points in Practice ”’ 
Department, “‘ The Solicitors’ Journal,’’ 21 Red Lion Street, 
London, W.C.1, but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—‘‘ ApproprRIATE FAcToR ’’—‘‘ FAIR WEAR AND 
TEAR ”’ CLAUSE 


Q. Our client is the landlord of a rent controlled flat and 
the repairing covenant contained in the tenancy agreement is 
as follows: “To keep the interior of the said’ flat with the 
fixtures and fittings therein but excepting pipes and drains 
in good and tenantable repair and condition during the said 
term (fair wear and tear and damage by fire and tempest 
excepted) and in such repair and condition to yield up at the 
expiration or sooner determination of the tenancy.’’ We 
would appreciate your views as to what you consider would 
be a fair multiplying factor for the purpose of ascertaining 
the rent limit. In our view, having regard to the exception 
for “‘ fair wear and tear’ we think that our client is entitled 
to multiply the gross value by two, but we would appreciate 
your views. 


A. The covenant to repair is cut down considerably by the 
fair wear and tear exception but Taylor v. Webb [1937] 
1 AllE. R. 590 shows that there remains some obligation on 
the tenant to repair, i.e., where the state of disrepair is due 
to his unfair user of the premises. Accordingly it is considered 
that the appropriate factor must be decided either by agree- 
ment between the landlord and tenant in writing or by the 
county court in accordance with para. 1 (3) of Sched. I to 
the Rent Act, 1957. It is not, however, easy to decide by 
how much the multiple of two should be reduced. It is possible 
to use as a guide actual costs of repairs over a number of years 
and compute the landlord’s liability as the average cost of all 
repairs minus the average cost of repairs borne by the tenant 
over the average cost of all repairs (cf. s. 30 of the Housing 
Repairs and Rents Act, 1954). This, however, would operate 
to reduce the factor (and the rent limit) where the tenant’s 
expenditure was highest and accordingly where the tenant’s 
user was most unfair. This is obviously not satisfactory 
especially as by paras. 4 (4) and 15 of Sched. I to the 1957 
Act a certificate of disrepair does not cover defects due to 
“any act, neglect or default of the tenant.” In cases under 
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Although the logic of this decision is flawless, the principle 
of it could be a great nuisance to trustees, for once a share has 
accrued it is commonly and much more conveniently amalga- 
mated with the receiving share to form one fund for all 
purposes. It seems, therefore, that as a general rule one 
should aim at an accruer for all purposes, so that whatever 
may be the vicissitudes of the receiving share, the accrued 
share will follow suit. I notice that in some counsel’s drafts 
accruer clauses are nowadays carefully framed with this 
object in view. “ Escrow ” 


PROBLEMS 


the 1954 Act the registrar at Lambeth County Court held 
that no deduction should be made from the landlord’s liability 
where the tenant had the benefit of a fair wear and tear 
exception (although the landlords had agreed to a 2} per cent. 
reduction for other tenants in the same block of flats), and 
the judge at Clerkenwell County Court gave a 7 per cent. 
deduction for a similar covenant (see (1955), 165 E.G. 626). In 
both cases the tenants were unrepresented and it wouldseem 
that the repairing covenant covered both interior and exterior. 
On the facts of the problem, therefore, the deduction would be 
very small indeed and on the principle of de minimis we 
suggest that a multiple of two would be fair, but there must 
be an agreement in writing between the landlord and tenant 
to that effect, or the determination of the county court will 
have to be sought. 

RATEABLE 


Schedule IV—ApporTIONMENT OF GROSS AND 


VALUES 


Q. We act for the landlord of a house, who lets part of it 
to a tenant and wishes to increase the rent, which remains 
controlled under the new Rent Act. The gross value is £60, 
and the rateable value of the whole house is £44, there being 
no separate assessment. The tenant has agreed the gross 
value of her portion as being £30, but when we come to draw 
up the notice of increase on the appropriate form, we find, 
according to the Government publication ‘“‘ The Rent Act 
and You” that where the gross value is £30 the rateable 
value in the London area (where this property is) is £20. 
That is to say that when the rateable values of the two 
portions are taken separately the totale is £40 whilst rates 
are collected at a value of {44. For the purpose of calculating 
an inclusive rent would we be correct in charging the tenant 
with rates at half the rateable value of the whole house, she 
having agreed that her portion of the gross value is a half ? 


A. The difficulty discovered by the questioner is irfherent in 
the system of deductions adopted by Parliament for the 
conversion of gross value to rateable value. As there will 
always be a discrepancy between the rateable values attribu- 
table to each apportioned gross value and the rateable value 
of the whole house if regard is paid to the statutable deductions 
it is agreed that it is correct to charge the tenant that portion 
of rates that the agreed apportioned gross value bears to the 
total gross value, i.e., to treat the rateable value as having 
been apportioned on the same basis as the gross value. The 
landlord will, therefore, be entitled to charge the tenant 
half of the rates payable in respect of the whole house. 


Service Tenancy—RENT INCREASE 


Q. Is there any objection to increasing the rent reserved 
by a service tenancy to the limit provided for in the Act, 
and in particular is there any danger of such an increase in 
rent constituting a fresh letting and making the tenant no 
longer a service tenant ? 
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A. A service tenancy is a true tenancy protected by the 
Rent Acts but with an additional ground for possession against 
the servant tenant. There is accordingly a controlled tenancy 
and no reason why the rent should not be increased under s. 1 
of the Rent Act, 1957. Such a step will not operate to create 
a fresh letting. 


Decontrol: COMBINED RETAIL SHOP AND DWELLING-HOUSE 


Q. This point would appear to follow as a corollary to the 
point dealt with under the above heading in your issue of 
the 3rd August [p. 609, ante}. In a case where a combined 
shop and dwelling-house has been let on lease for a term of 
years, the letting being within the Rent Restrictions Acts, 
on the expiry of the term of years the tenant has remained 
in possession without any fresh agreement. Under the 
ruling in Morrison v. Jacobs, it would seem that the tenant 
could not claim to hold over as a yearly tenant and therefore 
be entitled to six months’ notice to expire at the anniversary 
of the date when the term of years expired. Does Morrison 
v. Jacobs still hold good in a case where the rateable value 
exceeds {30 and, therefore, the Rent Restrictions Acts no 
longer apply ? Or does acceptance of rent after 6th July, 
1957, in such a case now create an implied yearly tenancy ? 
If Morrison vy. Jacobs still holds good, it would seem that 
under the 1954 Act the landlord can serve a six months’ 
notice to expire at any time, but otherwise it would appear 
he must serve a notice of not less than six months, to expire 
at the end of the current year of the tenancy. Which is 
correct, please ? 

A. We consider that the principle laid down in Morrison 
v. Jacobs |1945) K.B. 577, that the acceptance of rent does not 
create a fresh contractual tenancy where the tenant has a 
statutory right to remain in possession, applies equally to 
tenancies continuing by virtue of Pt. IT of the Landlord and 
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Tenant Act, 1954. By para. 11 of Sched. IV to the Rent 
Act, 1957, a statutory tenancy of mixed business and residential 
premises after decontrol is deemed to be a tenancy continuing 
by virtue of s. 24 of the 1954 Act, and can be determined by 
six months’ notice under s. 25 of that Act, and, as subs. (3) 
and (4) of s. 25 do not apply, the notice may expire at any 
time. 


Combined Premises — Now USED AS DWELLING-HOUSE 
ONLY—REDUCTION OF GROSS AND RATEABLE VALUE 


Q. A property, formerly a shop, bakehouse and dwelling- 
house, has been let to a tenant for many years for use as a 
dwelling-house and shop. There was no tenancy agreement 
and the tenant, until some time early last year, used the 
premises as a dwelling-house and furniture and upholstery 
shop. The property was assessed at {65 gross value, £52 
rateable value. Unknown to the landlord, the tenant, who 
had opened another shop in the locality, early last year gave 
up using the premises as a shop and it has now been ascertained 
he approached the valuation officer, and prior to 31st March, 
1956, had the assessment reduced to £30 gross value, £22 
rateable value, because it was no longer used for business 
purposes (see ss. 2 and 3 of the Valuation for Rating Act, 
1953). The shop window remains, but shelving and counter 
inside have been removed. The tenant now conducts his 
business solely from his other shop. Has the landlord any 
remedy ? 

A. We think not. In the absence of any express covenant 
it cannot be said that the tenant is in breach of covenant 
to use the premises for business purposes, for while it was 
contemplated that they should be so used, there was no 
obligation on him to do so, nor indeed was there any prohi- 
bition against using the whole of the premises as a dwelling- 
house. 


“THE SOLICITORS’ JOURNAL,” 22nd AUGUST, 1857 


ON the 22nd August, 1857, the Soticirors’ JOURNAL summarised 
Mr. Baron Bramwell’s evidence before the Common Law 
Commissioners: ‘‘ His opinion is given in a most amusing 
and characteristic manner. He shows, by careful calculation, 
that, independently of the long vacation, which to a judge may 
be on an average two months, he has forty-four days in which 
he does not discharge any duties in public; and he argues, 
with irresistible humour, that this is not too much for a man 
who has to read all the reports, to write judgments, to get up 
his special papers and paper books in cases of error, and so forth. 
His lordship enters into an elaborate argument to prove that it is 
desirable that a judge should decide right, combating, apparently, 
a vulgar notion that it does not much matter how he decides. ‘ I 


think it is really of the greatest importance that one should not 
be hurried in that particular matter (writing judgments) 
because in the first place . . . the result of a wrong decision is 
that you give to one man what belongs to another. Secondly, 
the losing party is never satisfied: but if he thought that. . . 
injustice was attributable to the haste or indifference of the 
judge, just consider how much greater his dissatisfaction would 
be. Thirdly, you lay down a bad precedent by a wrong 
decision. ’ Baron Bramwell holds the singular theory that 
right decisions are better than wrong ones. Hisreasonisthat.. . 
a bad decision causes so much litigation: ‘ Attempts are made 
to distinguish other cases, so that at length the case gets nibbled 
and carped at and shaken, till, somehow, it is gone.’ ”’ 


OBITUARY 


Mr. P. E. DIMES 


Mr. Percy Etty Dimes, retired solicitor, who was on the staff 
of the London County Council for forty years, died on 5th August, 
aged 79. He was admitted in 1901. 


Mr. G. L. LLOYD 


Mr. George Llewellyn Lloyd, solicitor, of Newport, Mon., died 
on Ist August, aged 80. He was admitted in 1899. 


Mr. L. K. LODGE 
Mr. Leslie King Lodge, clerk to Northampton Magistrates for 
twenty years until his retirement last March, died recently, 
aged 606. 


Mr. H. G. MICHELMORE 
Mr. Harold Gaye Michelmore, solicitor, of Newton Abbot, 
died on 28th July, aged 87. He was president of the Newton 
Abbot Chamber of Commerce for twenty-three years and was 
admitted in 1893. 
Mr. T. H. PARTRIDGE 
Mr. Thomas Herbert Partridge, solicitor, of Walsall, and 
founder-clerk to Aldridge Urban Council, died recently, aged 70. 
He was admitted in 1909, 


Mr. A. WILLIAMS 
Mr. Archibald Williams, solicitor, of Aberdovey, died on 
18th July, aged 71. Admitted in 1923, he was a former president 
of Mid-Wales Law Society and was clerk to the Penllyn justices 
and registrar to Bala, Dolgelley and Corwen County Courts. 
From 1936 to 1946 he was clerk to Bala Urban Council and to 
Penllyn Rural Council. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


RATING: MOTOR COMPANY SERVICE DEPOT: 
WORK DONE ON INSTRUCTIONS OF INSURERS: 
WHETHER “ RETAIL” 


Meriden Rural District Council v. Standard Motor Co., Ltd., 
and Another 

Paver (Valuation Officer) v. Standard Motor Co., Ltd. 
Lord Evershed, M.R., Morris and Pearce, L.JJ. 16th July, 1957 

Case stated by Lands Tribunal. 

Part of the work done at a hereditament used as a motor service 
depot of the Standard Motor Co., Ltd., consisted of repairs carried 
out on the instructions of insurance companies. The company 
dealt directly with the insurers in agreeing the extent of the work 
to be done and the price to be paid, but the owner was required 
to sign instruments of discharge and satisfaction, both of the 
company and the insurers, before the vehicle was delivered back 
to him after repair. The company contended that this part 
of the work was not work attributable to the use of the heredita- 
ment as a “ retail shop.’’ On the basis that that contention was 
correct the hereditament was entitled to be de-rated as an 
industrial hereditament, since the greater part of the work done 
there, estimated by reference to the turnover, was not for the 
purposes of a “‘ retail shop ”’ as defined in s. 3 (1) of the Rating 
and Valuation (Apportionment) Act, 1928. The Lands Tribunal 
held that the work done to the instructions of insurers was 
“ retail,”’ and accordingly that tipped the balance against holding 
that the hereditament was qualified to be de-rated. The 
company appealed. 

LorpD EVERSHED, M.R., said the insurers were to be distin- 
guished from car dealers who were directly concerned in the 
motor trade and were interposed between the car manufacturer 
or repairer and the consuming member of the public as traders 
having a distinct trade interest in the doing of the repair. In 
Turpin v. Middlesbrough Assessment Committee [1931] A.C. 451, 
at p. 473, Lord Dunedin had said that the expression “ retail 
shop ”’ ins. 3 (1) of the Act of 1928 ought to be given its everyday 
meaning. Each case had to be looked at on its own facts and 
these indicated that the work done for insurers was “ retail.” 
His lordship distinguished British Electrical Repairs, Ltd. v. 
Assessor for Glasgow [1933] S.C. 322, the significant difference 
being that in that case no provision was made for the reception 
of customers. In Scottish Motor Traction Co. v. Assessor for 
Edinburgh {1931} S.C. 416 the public were not specially excluded 
and the court did hold that that hereditament was a retail 
shop. The British Electrical Repairs, Ltd. case was distinguished 
in Assessor for Perth v. Shields Motor Car Co., Ltd. [1956] S.C. 186. 
In that case, Lord Hill Watson referred to an insurer as an 
example of the type of middleman who would prevent the work 
done being “ retail’’ work for the purpose of the definition, 
but the other members of the court did not go so far, and his 
lordship (Lord Evershed, M.R.) dissented from that observation. 
For the purpose under consideration it was not true that the 
insurer had an interest separate and distinct from that of his 
assured The tribunal’s decision was correct. 

Morris and PEARCE, L.JJ., agreed. Appeal dismissed. Leave 
to appeal to the House of Lords. 

APPEARANCES: Michael Rowe, Q.C., Evic Blain and Frederick 
Mattar (Collyer-Bristow & Co., for Band, Hatton & Co., Coventry) ; 
Sir Harry Hylton-Foster, Q.C., S.-G., and Patrick Browne (Solicitor 
of Inland Revenue) ; Patrick Browne (E. N. Liggins, Coventry). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] {1 W.L.R. 958 


LANDLORD AND TENANT: OPTION TO PURCHASE : 
ASSIGNMENT OF RESIDUE OF TERM: WHETHER 
BENEFIT OF OPTION ASSIGNED 
Griffith v. Pelton 
Jenkins, Romer and Sellers, L.JJ. 23rd July, 1957 

\ppeal from Vaisey, J. 
By a lease dated 17th May, 1935, and made between 7 of 
the one part and B of the other part, certain freehold property 


was demised to B for a term of twenty-one years from 25th March, 
1935. The parties to the lease were thereinafter respectively 
described as ‘‘‘ the lessor,’ which expression shall include the 
estate owner or estate owners of the reversion of the premises 
hereby demised expectant on the term hereby granted, where 
the context so admits, and ‘ the lessee,’ which expression shall 
include her executors, administrators and assigns where the 
context so admits.’’ The lease contained a proviso that “ if the 
lessee shall within the period hereinafter prescribed give to the 
lessor six months’ notice in writing of the desire of the lessee to 
purchase the fee simple of the demised premises . . . then the 
lessor shall on the expiration of such notice and upon payment 
of [a named sum . assure the said premises unto the lessee 
for an estate in fee simple in possession . Provided never- 
theless that this option ... shall not be exercised during the 
lifetime of the present lessor the said [P] but shall be exercised 
within one year next after his death if he shall die during the 
term hereby granted and nothing herein contained shall be 
construed as giving to the lessee any option to purchase the fee 
simple of the demised premises at any time after the expiration 
or sooner determination of the term hereby granted unless the 
aforesaid notice shall have been given by her before such expiration 
or determination.’’ By an assignment dated 3rd August, 1948, 
B assigned to the plaintiff for a named sum the property comprised 
in and demised by the lease for the residue of the term thereby 
granted. This document contained no reference to the option. 
P died on 2nd March, 1956, and probate of his will was granted 
to the defendant on 13th April, 1956. By a deed dated 
22nd March, 1956, B gratuitously assigned (or purported to 
assign) the benefit of the option to the plaintiff if and so far as 
not already vested in him. On the same day the plaintiff 
gave notice in writing of the assignment “ to the personal repre- 
sentative or personal representatives "’ of P. Also on the same 
day the plaintiff gave to ‘“‘ the personal representative or personal 
representatives '’ of P notice in writing exercising the option. 
The term granted by the lease expired on 25th March, 1956. 
The question arose whether the benefit of the option was effec- 
tually vested in the plaintiff, either (a) by the assignment of the 
lease dated 3rd August, 1948, or alternatively (b) by the deed 
of 22nd March, 1956. Vaisey, J., held that the option vested in 
the plaintiff by the assignment of 3rd August, 1948. The 
defendant appealed. Cur. adv. vult. 


JENKINS, L.J., delivering the judgment of the court, said that 
the first of the two questions stated above came down to the 
narrow issue whether the assignment of 3rd August, 1948, being 
on the face of it a mere assignment of the term, without any 
reference to the benefit of the option, operated, in view of the 
terms of the proviso, or, in other words, the contract, creating 
the option, as an assignment of the benefit of the option; or 
whether an express reference to the benefit of the option in the 
assignment of the term was necessary to produce that result. 
The court was of opinion that upon the true construction of the 
proviso, including the definition to be read into it of the term 
‘‘ lessee ’”’ as including the lessee’s assigns, the original parties to the 
lease must be taken to have agreed that the option should be 
exercisable by B herself or by any assignee of the term to whom 
she might assign the benefit of the option, and that a mere 
assignment of the term should operate as an assignment of the 
benefit of the option to the assigneee of the term: see Jn re 
Adams and the Kensington Vestry (1884), 27 Ch. D. 394, and 
Batchelor v. Murphy {1926} A.C. 63. For these reasons they 
were of opinion that the first of the two questions raised should 
be answered in the affirmative, that is to say, in the sense 
that the assignment of 3rd August, 1948, did, as Vaisey, J., 
held, effectually vest the benefit of the option in the plaintiff. 
That conclusion made it strictly unnecessary to answer the 
second question, concerning the efficacy of the deed of 22nd March, 
1956, which purported to assign the benefit of the option to the 
plaintiff, if and so far as not already vested in him by the assign- 
ment of 3rd August, 1948, and Vaisey J., did not deal with it. 
But in case they were wrong in holding the assignment of 
3rd August, 1948, to have included the benefit of the option, 
they should perhaps briefly indicate their view on this second 
question also. If the assignment of 3rd August, 1948, did not 
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pass the benefit of the option to the plaintiff, then in the court’s 
view the benefit of the option remained vested in B. True it 
was that by the terms of the option provision B could only 
assign it to an assignee of the term, but they failed to see why 
it should not have been competent to her to assign it to the 
plaintiff, who was in fact the assignee of the term. Counsel 
for the defendant contended that the benefit of the option, if, 
contrary to his submission on the first question, it was assignable 
at all, was only assignable along with and by the same instrument 
as the term ; and accordingly that by assigning the term without 
including the option B destroyed the option, which thus became 
incapable of assignment to the plaintiff or anyone else. The 
court found it impossible to accede to this argument and were 
clearly of opinion that the deed of 22nd March, 1956, must have 
constituted an effective assignment of the benefit of the option 
to the plaintiff if the assignment of 3rd August, 1948, did not. 
Appeal dismissed. Leave to appeal to the House of Lords refused. 


APPEARANCES: G. H. Newsom, Q.C., and Kenneth Elphinstone 
(Gregory, Rowcliffe & Co., for Risdon, Weston, Witham & Hancock, 
Minchead) ; EF. [. Goulding (Slaughter & May). 


(Reported by J. A. Grirrirus, Esq., Barrister-at-Law] [3 W.L.R. 522 


WILL: CONSTRUCTION: CONFLICT OF LAWS 


In re Marshall, deceased ; Barclays Bank, Ltd. v. Marshall 
and Others 
Jenkins, Romer and Sellers, L.JJ. 30th July, 1957 

Appeal from Harman, J. ({1957] 2 W.L.R. 439; ante, p. 229). 

A testator, by his will dated 12th April, 1945, bequeathed 
legacies and his residuary estate after the death of his wife to 
certain named cousins, which included C. S. Jones, with a 
substitutional gift, as follows: ‘‘ Provided always that should 
any of the above cousins be then dead leaving issue then living 
such issue shall take the share which his, her or their parent 
would have taken had such parent survived me and my said 
wife and if more than one in equal shares.’”’ The testator died in 
June, 1945, domiciled in England, and his wife died in January, 
1955. C. S. Jones had, before 1912, obtained a_ British 
Columbian domicile : he was married but there was no issue of 
the marriage. In March, 1945, he and his wife, by an order of the 
British Columbian Supreme Court, adopted a boy. C. S. Jones 
died in February, 1950. It was agreed that “‘ issue ’’ in the will 
meant “children ’’ ; and that in the absence of expert evidence 
on the construction of British Columbian statutes they should be 
construed as if they were British Acts of Parliament. Adoption 
in British Columbia was regulated by the Adoption Act, 1920, 
as amended by the statutes of 1936, 1948, 1953 and 1956. By 
s. 7 (c) of the Act of 1920: ‘‘ The parent by adoption and the 
minor [adopted child] shall sustain toward each other the legal 
relation of parent and child . . . including the right of inheritance 
and succession to... property from each other. . .’’ Section 10 
of the Act, as amended in 1936: ‘‘ The word ‘ child’ or ‘ issue,’ 
or its equivalent in a will . . . shall include a child adopted by 
testator . . .”’ Section 10 (1) of the Adoption Act, 1948, as 
amended by the Act of 1953: ‘‘ As to inheritance and succession 
to... property, a person adopted .. . shall . . . stand in regard to 
the kindred of his parent by adoption in the same position as if 
born to that parent in lawful wedlock.” By the Act of 1956: 
‘For all purposes an adopted child becomes on adoption the 
child of the adopting parent ...as if... born... in lawful 
wedlock.” It was assumed that a child adopted under the law of 
his domicile was not precluded from taking a gift under an English 
will to the “‘ child ”’ of his adoptive parents. 


Romer, L.J., reading the judgment of the court, said that 
inasmuch as C. S. Jones had predeceased the testator’s widow, the 
question was whether the appellant was entitled by substitution 
to the share of the testator’s chattels and residue which his 
adoptive father would have taken had he survived her. It was 
established beyond controversy that when an English testator 
spoke of the ‘“‘ children”’ of A he was prima facie taken to be 
referring, and referring only, to those persons of whom it could be 
postulated that they were the lawful children of A. Further 


than, and by analogy to, this, adopted children were prima facie 
excluded by the rule equally with illegitimate children. If a 
different intention was to be attributed to a testator, so far as 
adopted children of foreign domicile were concerned, the rule 
should not be departed from further than was necessary ; and it 
was neither permissible nor possible to suppose that the testator 
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had intended to bring into the category of children all persons 
who had been adopted under the lex domicilii, however limited 
the effect of their adoption might have been. Only those persons 
who were placed by adoption in a position, both as regards 
property rights and status, equivalent, or at all events sub- 
stantially equivalent, to that of the natural children of the 
adopter, could be treated as being within the scope of the 
testator’s contemplation. 

The status and capacity of adopted children of foreign domicile 
to take under a gift to ‘“‘ children ’”’ in an English will was fixed 
once and for all by the legislation existing at the testator’s death : 
subsequent legislation in the country of the domicile enlarging 
their rights was to be disregarded. The rights and privileges 
conferred by the relevant legislation—namely, the Adoption Act, 
1920, of British Columbia, as amended in 1936—fell far short of 
those which characterised the status of a child, and it was 
impossible to suppose that an English testator in a bequest to 
“children ’’ could have had in contemplation adopted children 
with rights as limited as those under the Act of 1920 as amended. 
Therefore the adopted child of C. S. Jones was not entitled to 
take under the substitutional gift in the will of the testator to 
’ Appeal dismissed. 

APPEARANCES: Mark W. Cockle (Knapp-Fisher, Wartnaby 
and Blunt, Blake & Redden); P. Ingress Bell, Q.C., and J. G. 
Le Quesne (Candler, Stannard & Co.); A. A. Baden Fuller 
(McMillan and Mott). 


LRePorted by Davin Catcutt. Esq., Barrister-at-Law] 


RATING: “SOCIAL WELFARE”: FRIENDLY 
SOCIETY : CONVALESCENT HOME 


Trustees of the National Deposit Friendly Society v. 
Skegness Urban District Council 


Hodson, Parker and Ormerod, L.JJ. 30th July, 1957 


Appeal from Divisional Court on a case stated by Lincoln 
(Parts of Lindsey) Quarter Sessions ([1957] 2 W.L.R. 322; 
ante, p. 173). 

A society registered under the Friendly Societies Acts claimed 
to be entitled to the benefit of the rating relief provided by 
s. 8 (2) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, in respect of a convalescent home and premises 
occupied by the society on the ground that it was a hereditament 
‘occupied for the purposes of an organisation . . . which is not 
established or conducted for profit and whose main objects are 
charitable or otherwise concerned with the advancement of. . . 
social welfare ’’ within the meaning of s. 8 (1) (a). According 
to its rules the main objects of the society were ‘“ to provide 
by voluntary contributions and deposits of the members ”’ 
intey alia relief during sickness, medical benefit, convalescent 
home benefit, and insuring money to be paid on the death of a 
member for members in the deposit and alternative benefit sections, 
and, for members in the assurance section, the whole of the 
life assurance payable at the death of a member, life endowment 
assurance, endowmént assurance (payable to a member at the 
end of a term of years) and annuities in old age. The income of 
the society was devoted to the payment of interest on the deposit 
accounts of members, the maintenance of sufficient funds to 
provide on an actuarial basis for the benefits to which the members 
were entitled in accordance with the rules, and the payment 
of the expenses of management. No member received any 
dividend or share of income other than interest at 2} per cent. 
on money standing to the credit of his deposit account and such 
sickness or other benefits as were provided by the rules. Under 
the rules governing the admission of members the committee of 
management, who could require a medical examination, might 
at their discretion admit persons of either sex as benefit members 
who satisfied the committee regarding ‘‘ age, health, character 
and occupation ’’ and a candidate was required to be “‘ in good 
health, of sound constitution, with no hereditary family complaint 
and shall not be following an occupation considered by the 
committee to be risky or injurious to health.’’ There 
were also a number of rules and tables of premiums relating to 
assurance. The convalescent home in question was open without 
charge to members of the society whose subscriptions were not 
more than four months in arrear. The divisional court, 
affirming the decision of the Lincoln (Parts of Lindsey) Quarter 
Sessions, held that (assuming the society was not established or 
conducted for profit) it was not an organisation whose main 
objects were concerned with the advancement of social welfare 
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within the meaning of s. 8 (1) (a) and accordingly was not 
entitled to the relief provided by s. 8 (2). The society appealed. 
Cur. adv. vult. 

PARKER, L.J., delivering the judgment of the court, said that 
the question was whether the society’s convalescent home at 
North Parade, Skegness, was occupied for the purposes of an 
organisation which was not established or conducted for profit, 
and whose main objects were charitable or otherwise concerned 
with the advancement of social welfare. Only if those conditions 
were complied with would the society be entitled to partial relief 
against rates in respect of those premises. The first question 
was whether the appellant organisation was established or 
conducted for profit. It conducted mutual insurance among 
its members and in carrying on that activity it had accumulated 
very considerable reserves in the form of investments in securities 
and in land. If that activity was properly conducted the 
accumulation of such reserves was not only inevitable but a 
necessity. From time to time, when those investments were 
sold, profits were made, and the income and rents obtained were 
also in the nature of profits. The organisation accordingly earned 
profits from which the members benefited, but that was a 
very different thing from being established or conducted for 
profit. The earning of profits was purely incidental, and it could 
not be said that the organisation was established or conducted 
for profit. It carried on no “ business ”’ for the purpose of earning 
profits. The appellants, accordingly, complied with the first 
condition. So far as the second question was concerned the 
court held that the words “‘ or otherwise ”’ in s. 8 (1) extended 
the objects in respect of which relief was given under s. 8 (2) 
to objects which were not charitable in the legal sense ; that that 
provision was an exemption from rates at the expense of the 
general body of ratepayers and therefore, in the case of any 
doubt, the words should be given a restricted meaning; that 
there were grave difficulties in applying the ejusdem generis rule 
(for which the council contended) in a case where there was 
only one species available out of which to construe a genus, 
but that, although the payment of certain benefits by the society 
to its members, in return for contributions paid by them, might 
advance the well-being of individual members, it was impossible 
to hold that the main objects of the organisation were the 
advancement of social welfare as an end in itself or for its own 
sake. Finally, the court would like to adopt what Lord 
Goddard, C.J., had said in his opening observations in the 
court below: ‘“‘If this society is entitled to have the benefit 
of these provisions, so must many others of the great friendly 
societies which exist. Speaking for myself, I should think 
it was remarkable, if Parliament had intended that societies 
which carry on the activities which this and kindred societies 
do should have special treatment with regard to rates, that it 
did not so provide in plain terms, in just the same way as in 
some of the taxing statutes; and, after all, rating statutes are 
taxing statutes in one sense.’’ Appeal dismissed. 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 
Air Navigation (Iadio) (Second 
1957. (S.1. 1957 No. 1400.) 
British Transport Commission (Male Wages Grades Pensions) 
(Amendment) Regulations, 1957. (S.I. 1957 No. 1455.) 5d. 
Darlington By-Pass Special Koad Scheme, 1957. (S.1. 1957 
No. 1399.) 
Herring Subsidy (United Kingdom) No. 2 Scheme, 1957. (5.1. 
1957 No. 1422.) 5d. 
Isles of Scilly (Housing) (Amendment) Order, 1957. 
No. 1440.) 5d. 
Local Land Charges (\mendment) Rules, 1957. (S.1. 1957 
No. 1437.) 5d. 
See ante, p. 034. 
Management of Patients’ Estates (lercentage and Fees) 
Rules, 1957. (S.1. 1957 No. 1403 (L. 17).) 5d. 
rhese rules extend to mental patients whose condition is 
attributable to service in the Second World War the exemption 
irom percentages and fees at present confined to those whose 
condition is attributable to the First World War. 


\mendment) Regulations, 


(S.1. 1957 
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APPEARANCES: John Pennycuick, QO.C., and J. P. Widgery 


(Woolley, Tyler & Bury); Sir A. Comyns Carr, QOC., 
C. E. Scholejield and J. D. James (Wrentinore & Son). 
Reported by Davip Catcutt, Esq., Barrister-at-Law] [3 W.L.R. 550 


Queen’s Bench Division 


CRIMINAL LAW: LARCENY: ‘“ TAKES” 
Russell v. Smith 


Lord Goddard, C.J., Slade and Gorman, JJ. 11th July, 1957 


Case stated by Somerset justices sitting at Wiveliscombe. 


The respondent, a lorry driver employed by a firm of haulage 
contractors, was instructed by the firm to collect from another 
firm a ton of feeding stuffs for delivery to a purchaser. By an 
error eight sacks too many were, unknown to the driver, loaded 
on to the lorry. It was not until the time of delivery that he 
discovered that he had more sacks than he should have, and 
he then decided to appropriate the excess for himself, although 
he knew that he had no right to them. The justices were of the 
opinion that there was no “ taking” sufficient to amount to 
larceny, since, at the time of taking the eight excess sacks, the 
respondent did not then have the intent permanently to deprive 
the owner thereof. Accordingly, they dismissed the information. 


Lorp GopDARD, C.J., said that PR. v. Hudson (1943) K.B. 458 
was applicable to the present case and binding on the court. 
In Hudson’s case neither the cheque nor the envelope was intended 
by the sender for the accused. In the present case, these eight 
sacks were not intended to be put into the respondent’s lorry ; 
they were not intended to be delivered to the consignees when 
the rest of the property was delivered. It was very much akin 
to a finding. If a person by inadvertence placed sacks in a 
lorry, it was not very much different to having lost the sacks. 
Therefore there was a taking. The taking took place when the 
respondent discovered that he had the sacks, which were never 
intended to be given to him and which he must have known 
were never intended to be given to him, except in the sense that 
they were put on the lorry by mistake. For these reasons 
there was a “‘taking’’ and the case must go back to the 
Magistrates with a direction that an offence was committed 
and that it is their duty to convict. 


SLADE, J., delivered a concurring judgment. 


GorMAN, J., agreed. Appeal allowed. 


APPEARANCES: EE. L. Gardner (Reed & Reed, for Clarke, 
Willmott & Clarke, Taunton); John Hall (McKenna & Co., 
for Moger, Couch & Ligertwood, WWiveliscombe). 


Reported by J. D. PeNninGton, Esq., Barrister-at-Law) [3 W.L.R. 515 


AND WHITEHALL 


National Health Service (General Medical and Pharmtccutical 
Services) Amendment Regulations, 1957. (S.J 1957 
No. 1432.) 5d. 

National Health Service (General Medical and Pharn 
Services) (Scotland) Amendment (No. 2) Regulations, 
(S.1. 1957 No. 1446 (S. 71).) 5d. 

Retention of Cable and Mains under Highway (County ot 
Norfolk) (No. 1) Order, 1957. (S.1. 1957 No. 1439 5] 

Retention of Cables, Mains and Pipes under Highways 
(County of Cumberland) (No. 1) Order, 1957. (5.1 1957 
No. 1398.) 5d. 

Retention of Cables under Highway (County 0! 
(No. 3) Order, 1957. (S.I. 1957 No. 1451.) 5d 

Stopping up of Highways (County of Denbigh) (No. 2) Order, 


utical 
1957. 


Wilts) 


1957. (S.I. 1957 No. 1441.) 5d. 

Stopping up of Highways (County of Essex) (No. 14) Order, 
1957. (S.1. 1957 No. 1433.) 5d. 

Stopping up of Highways (County of Essex) (No. 15) Order, 
1957. (S.1. 1957 No. 1409.) 5d. 

Stopping up of Highways (County of Essex) (No. 16 Order, 


1957. (S.I. 1957 No. 1410.) 5d. 
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Stopping up of Highways (County Borough of Great Yarmouth) 
(No. 6) Order, 1957. (S.1. 1957 No. 1411.) 5d. 

Stopping up of Highways (County of Kent) (No. 15) Order, 
1957. (S.I. 1957 No. 1412.) 5d. 

Stopping up of Highways (Lancashire) (No. 6) Order, 1957. 
(S.I. 1957 No. 1381.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 20) Order, 
1957. (S.I. 1957 No. 1413.) 5d. 

Stopping up of Highways (London) (No. 44) Order, 1957. 
1957 No. 1414.) 5d. 

Stopping up of Highways (London) (No. 46) Order, 1957. 
1957 No. 1415.) 5d. 

Stopping up of Highways (London) (No. 47) Order, 1957. 
1957 No. 1416.) 5d. 

Stopping up of Highways (London) (No. 
1957 No. 1442.) 5d. 

Stopping up of Highways (London) (No. 49) Order, 1957. 
1957 No. 1417.) 5d. 


(Si. 
(S.1. 
(S.1. 
48) Order, 1957. 


(S.L. 


(Si. 


NOTES AND 


Honours and Appointments 
Mr. WEE CHonG JIN, barrister, of Singapore, has been appointed 
a Puisne Judge, Singapore. 
-Mr. RicHarb O’SULLIVAN, Q.C., has been nominated for 
appointment as deputy chairman of the National Health Service 
Tribunal. 


Mr. W. A. Sime has been appointed a Senior Puisne Judge in 
Cyprus, and has accordingly relinquished his present appointment 
as Recorder of Grantham. 


Personal Notes 


Mr. Nathan David Abram, assistant solicitor to West 
Hartlepool Corporation, was married on 27th July to Miss Thelma 
Conkerton, of West Hartlepool. 


Miscellaneous 


Out of 435 candidates who gave notice for the Trust Accounts 
and Book-keeping portion of The Law Society’s Intermediate 
Examination held on 4th and 5th July, 1957, 255 passed. 


DEVELOPMENT PLANS 
County OF MIDDLESEX DEVELOPMENT PLAN 

Proposals for alterations or additions to the above development 
plan were on 12th August, 1957, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate at Hendon Lane within the Borough of Finchley in the 
County of Middlesex. Certified copies of the proposals as sub- 
mitted have been deposited for public inspection at the Municipal 
Offices, Finchley, N.3, and also in the County Planning Depart- 
ment, No. 10 Great George Street, Westminster, S.W.1. The 
copies of the proposals so deposited, together with copies or 
relevant extracts of the plan, are available for inspection free of 
charge by all persons interested at the places mentioned above 
between the hours of 10 a.m. and 4.30 p.m. on Mondays to 
Fridays and 9.30 a.m. and 12 noon on Saturdays (except in the 
case of the copy deposited in the County Planning Department, 
which will not be open for inspection on Saturdays). Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, _ before 
27th September, 1957, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Clerk of the Middlesex County Council, 
Guildhall, Westminster, S.W.1, and will then be entitled to 
receive notice of any amendment of the plan made as a result of 
the proposals. 
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Stopping up of Highways (London) (No. 50) Order, 1957. 

1957 No. 1449.) 5d. 

Stopping up of Highways (London) (No. 51) Order, 1957. 

1957 No. 1450.) 5d. 

Stopping up of Highways (County of Warwick) (No. 12) Order, 

1957. (S.I. 1957 No. 1443.) 5d. 

Stopping up of Highways (County of Worcester) (No. 10) Order, 
1957. (S.1. 1957 No. 1418.) 5d. 
Town and Country Planning 
(Scotland) Regulations, 1957. 

(5. 70).) Sd. 

West Indies (Federation) Order in Council, 1957. 

No. 1364.) 2s. 2d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. 


(S.L. 


(S.1. 


(Minerals) 
(S.I. 1957 


(Amendment) 
No. 1421 


(S.1. 1957 


NEWS 


THE SOLICITORS ACT, 
On Ist August, 1957, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of EpwAarp Davip VAUGHAN JONES, of Nos. 22-23 Great 
Oak Street, Llanidloes, Montgomeryshire, be struck off the Roll 
of Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 


1957 


On ist August, 1957, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
OWEN STANLEY Foot GoopMan, of No. 23, Lockyer Street, 
Plymouth, be suspended from practice as a solicitor for a period 
of two years from 2nd August, 1957, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On ist August, 1957, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of STANLEY MERvyN Gisson, of No. 3 The Quadrant, 
Richmond, Surrey, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


Wills and Bequests 

Mr. fan Moore Hezlett, solicitor, of 
Maidenhead, left £49,013 (£30,908 net). 

Mr. George Frederick Lucas, solicitor, 
Northamptonshire, left £4,923 (£4,770 net). 

Mr. L. 
net. 

Mr. Horace Gowing Ruddock, solicitor, of Norfolk, left £56,420 
(£55,507 net). 

Mr. C. N. Tweed, solicitor, of Honiton, Devon, left £31,251 net. 

Mr. Arthur Herbert Wood, solicitor, of Bexhill, left £62,692 
(£62,171 net). 


Mr. V. S. Wood, solicitor, of Gracechurch Street, London, 
E.C.3, Bentinck Street, London, W.1, Manchester, Liverpool, 
Whitehaven, Newcastle and Glasgow, left £47,499 (£25,629 net). 


Ascot, Windsor, and 
of Cottingham, 


G. Peake, solicitor, of Hornchurch, Essex, left £42,300 
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